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Abstract 

This article seeks to pay tribute to John Taylor’s scholarship in the field of the history of Australian double taxation agreements 
(DTAs). Referencing Taylor’s formidable body of research, the article adopts a thematic approach to outline the history of New 
Zealand’s DTAs, including tax treaties with Australia. 
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details”’.7 In the field of DTAs, Taylor was both a parachutist and truffle hunter.  And 
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policy-makers faced: the country needed to ensure it remained competitive with its 
much larger neighbour, when both sought UK capital, but it should not disadvantage 
local investors, who themselves might be tempted to shift capital to Australia. New 
Zealand’s response was to rely on the DITR.             

By the mid-1930s, New Zealand treating all commission agents as effective permanent 
establishments (PEs) was incompatible with international tax norms.25 In 1935, 
Belgium, a significant trading partner at that time,26 threatened to tax New Zealand wool 
exporters doing business in Belgium in retaliation for New Zealand taxing Belgian 
exporters on orders obtained in New Zealand through local agents. In response, 
Parliament passed the Land and Income Tax Amendment Act 1935 (NZ). This Act, in 
section 11, amended the Land and Income Tax Act 1923 (NZ) to provide for a power 
for the Governor-General power by Order in Council to exempt profits of non-resident 
traders from New Zealand tax if he was satisfied that New Zealand residents were 
similarly exempt in the other country.  

From 1936 to 1946, in addition to Belgium (1936),27 Orders in Council were issued in 
relation Switzerland (1936),28 Netherlands East Indies (1938) but not the Netherlands 
itself,29 Japan (1938),30 Czechoslovakia (1938),31 the UK (1942),32 and Canada (1946).33 

These exemption orders were rudimentary mechanisms in comparison to modern DTAs 
that for the most part, simply exempted non-resident traders from New Zealand tax. 
They also set a precedent of conceding to the more powerful negotiating party. The UK 
and Canadian Orders were, however, broader in scope. They also exempted income 
arising from orders obtained by New Zealand agents of non-resident traders, even if 
they were filled from a warehouse in New Zealand, provided the warehouse was for ‘the 

 
25 The Land and Income Tax Act 1923 (NZ) s 104 did not distinguish between dependent and independent 
commission agents, whereas the League of Nations Model Convention, Art 5 did not consider ‘a bona fide 
agent of independent status’ to be a PE: League of Nations, ‘Draft of a Bilateral Convention for the 
Prevention of Double Taxation’ in League of Nations, Double Taxation and Tax Evasion: Report Presented 
by the Committee of Technical Experts on Double Taxation and Tax Evasion, Document 
C.216.M.85.1927.II (April 1927) (‘League of Nations Draft Model Convention’).    
26 Belgium was also an important trading partner for Australia during the 1930s. See Boris Schedvin, 
Emissaries of Trade: A History of the Australian Trade Commissioner Service (Austrade, 2008) 60. 
27 See ‘Reciprocal Application of Income-tax Exemption to Non-resident Traders Resident in or Nationals 
of Belgium’, Order in Council, 18 February 1936 in New Zealand, 
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During the 1950s, New Zealand suspended taxation of non-resident shippers on the 
commencement of DTA negotiations on an administrative basis (ie, not authorised by 
law) as a goodwill gesture but did not resume taxing shippers if the negotiations failed.48  

2.2.2 Agents 

Since New Zealand was primarily an exporter of primary products,49 overseas 
businesses could engage in trade with New Zealand by using local agents without the 
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this concession concerning insurance made in negotiations for the Swiss DTA has made 
it difficult for New Zealand to protect its right to tax non-resident insurers in the absence 
of a PE.  

2.2.4 Passive income 

Not only was New Zealand an importer of capital, it was also an importer of intellectual 
property and know-how, and therefore sought to maintain taxing rights over various 
forms of passive income with a New Zealand source. Again, this brought its policies 
into conflict with the expectations of potential DTA partners.  

A compromise concerning the taxation of passive income was reached with Sweden in 
1956 through a DTA provision for interest and royalties to be taxed on a split basis 60 
per cent/40 per cent in favour of the source state.56 Until the 2000s, New Zealand was 
able to prevail in its DTA negotiations and retain taxation of royalties at source (at rates 
of 10 per cent to 15 per cent) and not agree to a lower rate of withholding tax for parent-
subsidiary dividends. 

The 2008 protocol to the 1982 New Zealand–US DTA and the 2009 New Zealand–
Australia and New Zealand–Singapore DTAs include significant reductions in non-
resident withholding tax (NRWT) rates for interest, dividends and royalties.57 These 
reductions for withholdings on interest and dividends largely reflect reductions that 
were unilaterally enacted under the foreign investor tax credit (FITC) and approved 
issuer levy (AIL) regimes and represent a significant concession.58  

2.3 Non-discrimination 

New Zealand is tied under several most favoured nation (MFN) clauses to extend 
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an MFN clause providing for subsequent inclusion of one.59 A plausible explanation of 
New Zealand’s seeking to maintain this position is it wished to tax branches of non-
resident companies at a higher rate to compensate for the inability to levy NRWT on 
branch profits attributed to their head office, akin to how a local subsidiary pays 
dividends to its foreign parent company.60 With the introduction of the FITC rules in 
1993 and their extension in 1995 to direct shareholdings, this uplift for non-resident 
companies has b]en�od܀es
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Generally, at the margins, New Zealand has been able to preserve some of its source 
taxing rights on construction projects, natural resource exploration and exploitation, 
with oil exploration being the most important.72 The definition of ‘New Zealand’ for the 
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other state. Only from the late 1950s was the possibility of increased foreign investment 
into New Zealand with associated technology considered.77 

Officials argued that New Zealand should emphasise domestic laws in relieving double 
taxation, with DTAs playing a secondary role.78 They also argued that the country 
should review its existing DTAs to assess whether they promoted economic growth. It 
was thought that DTAs ‘that have fallen out of line with current policy’ should be 
renegotiated.79 These arguments appear to reflect a view of some officials that earlier 
DTAs had been negotiated carelessly and did not serve New Zealand’s interests. No 
public indication was given on how New Zealand’s DTAs were out of line with current 
policy. The report also proposed that ‘[t]he same criteria that are used to assess proposed 
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international taxation,111
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as the development of domestic tax laws – we are well advised to consider their broadest 
context, without losing sight of the particular. 

 

 


