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1. INTRODUCTION 

Professor John Taylor’s academic writing on double tax treaties, particularly his 

meticulous documenting of the history of Australia’s tax treaty network, is well known 

to international tax scholars.1 In honour of his contribution to this field of literature, we 

humbly attempt to contribute to the historical analysis of Australia’s tax treaty network 

by testing and documenting the influence of domestic tax reviews conducted since 1999 

on tax treaties negotiated or renegotiated in Australia over the same period.  
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joined the Organisation for Economic Co-operation and Development (OECD), with 

the treaty network subsequently extending to member countries, especially those in 

Europe. Amongst a total of seven tax treaties signed in the 1970s, five were with OECD 

members, namely Germany, New Zealand, France, Netherlands, and Belgium.8 All, bar 

New Zealand, were European countries and those with which Australia was likely to 

strengthen economic connections. While Australia’s treaty network has continued to 

expand with OECD member countries, the 1980s also saw a shift in focus to Asian 

countries. This shift in focus was driven by a change in economic policy to a more open 

economy and a dramatic tariff reduction, the removal of capital controls, and the floating 

of the currency. During this period, Australia signed tax treaties with Asian countries 

such as China, the Republic of Korea, Malaysia, Sri Lanka and Thailand, as well as 

continuing to expand the network by adding more European countries such as Austria, 

Denmark, Finland, Ireland, Italy, Malta, Norway, Sweden, and Switzerland. Following 

the 1980s, the number of new treaties declined but treaties continued to be negotiated 

when new trading partners emerged in Asia, such as India, Indonesia and Vietnam, and 

in Europe with the dismantling of the Iron Curtain and the expansion of the European 

Union.  

Throughout the same period, starting in 1950 with the Spooner Committee,9 Australia 

has had a history of tax reviews.10 This long history of tax reviews has, however, 

resulted in little in the way of genuine and successful reform,11 and, until 1999, there 
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negotiated position.23 Of note is the 1982 United States–Australia tax treaty, specifically 

mentioned in the Review, which had a rate of 15 per cent, being re-negotiated in the 

2001 US Protocol, to a rate of 5 per cent or zero where the shares owned represent 80 

per cent or more of the voting power of the company paying the dividends (subject to 

treaty shopping protections). Many subsequent treaties have introduced a similar 

provision. Further treaties and the relevant rates are noted in Table 1.  

 

Table 1: DWT Rates for Non-Portfolio Dividends in Australian Tax 

Treaties/Protocols Concluded Since 1999 

*A rate of zero per cent will apply on intercorporate non-portfolio dividends where the 

recipient holds directly at least 80 per cent of the voting power of the company paying 

the dividend, subject to certain conditions. 

 

 

23 The Review noted that there were cases of zero, for example, in the case of countries in the European 
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2.2 Non-discrimination articles 

The second recommendation of the Review of Business Taxation, contained in 

Recommendation 22.22,24 stated that in accordance with international norms, Australia 

should agree to a non-discrimination article in future double tax agreements. By 

including a non-discrimination article, Australia ensures that a non-resident is treated 

no less favourably than a comparable resident. The Review Committee noted that, at the 

time, Australia was the only OECD country that did not include a non-discrimination 

article in its treaties as this position was regarded as originally necessary to protect 

Australia’s source country taxing rights and narrow base prior to the introduction of 

capital gains tax in 1985. The Review Committee believed that such an article was 

necessary to ensure Australia’s good record in the area, to protect Australian enterprises 

expanding overseas, and so as to not hinder future negotiations. In this regard, it was 

suggested that renegotiating treaties had been difficult because of a lack of a non-

discrimination clause and that a change in policy would greatly assist the process.  

Prior to the Review of Business Taxation, the only Australian tax treaty with a non-

discrimination article was the Australia–United States treaty signed in 1982 (and 

entering into force in 1983). At that time, the United States negotiators were adamant 

that a non-discrimination article be included in the treaty and Australian negotiators 
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the government at the time commissioned a review of Australia’s tax treaty policy and 

provided feedback on submissions received.41 A formal report was not published. 
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taxation arrangements from four principal areas. These areas consisted of the dividend 

imputation system’s treatment of foreign source income, the foreign source income 

rules, the overall treatment of conduit income, and the high-level aspects of the double 

tax agreement policy and processes. In February 2003, the Board of Taxation delivered 

its Report to the Treasurer, which was subsequently made public on 13 May 2003 as 

Volume 1 and Volume 2 of the Board’s Report.47 

From a broad policy perspective, the Board endorsed the direction of the government at 

the time in moving to a more residence-based approach in its tax treaties.48 It noted that 

the existing treaties tended to emphasise source through their wide definition of 

permanent establishment and relatively high withholding tax ceiling on dividends, 

interest, and royalties. The Board expressed the view that it believed ‘the source-based 

[double tax agreement] policy has detrimental impacts on Australian firms investing 

offshore because it exposes them to high taxes in tax treaty partner countries.’49 and 

suggested Australia’s tax treaty policy should move towards a more residence-based 

treaty policy in substitution for the treaty model based on the source taxation of 

income’.50 The consequence of this overarching view was that the Board’s 

recommendations were generally broader and more aggressive than the earlier Review 

of Business Taxation.  

The broad recommendations were made in an attempt to update Australia’s tax treaty 

negotiation policy to reflect a change from being a significant capital importer to having 

a more equal inflow and outflow of investments. The Board expressed the view that 

‘[t]he distorting effects of source-based taxes may mean that resulting economic 

efficiency gains for both inbound and outbound investment will exceed revenue 

foregone by moving to a residence-based policy for [double tax agreements]’.51 The 

Board also commented on the 2001 Amending Protocol with the United States (2001 

US Protocol), citing it as an example of a move towards residence-based taxing rights 

but one that still has greater source-taxing emphasis than the OECD Model Tax 

Convention.52 

While numerous recommendations dealt peripherally with treaty issues,53 and other 

recommendations supported the views expressed in the Review of Business Taxation,54 

four substantive recommendations that had the potential to lead to changes in 

Australia’s tax treaty network can be identified. The Board suggested these four 

recommendations as potential solutions to what it saw as the overarching challenges to 

 

47 Board of Taxation, Review of International Taxation Arrangements, above n 13. Volume 3 of the Report 
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Australia’s tax treaty network. Numbered 3.5 to 3.8, the four recommendations were 
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approach of eliminating dividend withholding tax on franked non-portfolio dividends.60   

In contrast, the treaty with France in 2006 provided a unilateral approach where France 

and Australia, in the position of the source state, committed to imposing a zero per cent 

dividend withholding tax rate on dividends paid out of profits that have borne the normal 

rate of company tax and those dividends are paid to a company which, in the case of 

Australia, holds directly at least 10 per cent of the voting power of the company paying 
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to take into account the fact that negotiations were underway at the time with the United 

Kingdom and Germany, the need to update pre-capital gains tax treaties, and the 

countries Australia may be obliged to approach because of the most favoured nations 

clauses in existing treaties.85  

The eight countries listed as being priority countries were the Netherlands, France, 

Switzerland, Italy, Norway, Finland, Austria, and the Republic of Korea on the basis 
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broad framework of established treaty practice’.91 However, publishing an Australian 

model tax treaty was expressly rejected, with the Treasurer stating that ‘(it) is not 

proposed to publish an Australian model tax treaty. Such models can rapidly become 

out of date, and publication also reduces flexibility’.92 

4. AUSTRALIA’S FUTURE TAX SYSTEM REVIEW 
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5. A RECOMMENDED APPROACH TO REVIEWING AUSTRALIA’S TAX TREATY POLICY 

The broad observations of the Board of Taxation’s Review of International Taxation 

Arrangements in 2002-03 are perhaps more telling than any of the specific 

recommendations coming out of the three reviews examined. Reviews are generally 

designed to take stock of the current flaws in a system, make recommendations to 

address challenges, and future-proof the regulatory regime. The Board of Taxation’s 

observations are feasibly the most telling in terms of Australia's tax treaty policy and 

the approaches to negotiations. Not only did it note the fact that double tax agreements 

are negotiated largely in secret,97 but also that the treaty negotiation agenda was largely 

due to earlier inactivity and the practice of giving priority to extending the network to 

relatively minor investment partners.98 It also noted that political events may affect 

negotiation priorities at particular times.99  

Consistent with prior studies that have undertaken an historical analysis of tax reform 

as a result of tax reviews,100 this study finds that recommendations over the last 25 years 

that specifically relate to Australia’s tax treaty network have had limited response from 

the government in terms of formalising Australia’s tax treaty policy. This is not to say 

that recommendations coming out of the reviews are inconsistent with developments. 

The most significant reforms relate to the withholding taxes and changes to the capital 

gains tax provisions as well as the non-discrimination articles as discussed above. 

Recommendations, being at the government’s discretion, have been selectively 

implemented, with little consideration of administrative recommendations such as 

priorities in negotiation and improving consultation arrangements. Within the context 

of tax treaties, this is perhaps in part because the reviews were conducted in a piecemeal 

way without a comprehensive review of Australian tax treaty policy.  

This article proposes a comprehensive review of Australia’s tax treaty policy. To do so, 

an investigation into the current policy, as well as what the policy should look like 

moving into the future, is required. We suggest that this raises two broad issues. First, 

Australia’s position on what it will negotiate within treaties needs to be determined. 

Second, Australia’s process of treaty negotiation should be established and transparent.  

As to the first, the broad question of what Australia’s position is on whether it should 

adopt a source-based or a residence-based treaty policy, needs to be established. To date, 

a consensus has not been reached as reflected in current treaties, although traditionally, 

there has been a bias towards source taxation. This is reflected in a number of features 

in current treaties, such as a wide definition of permanent establishment, which 

increases Australia’s taxing rights over non-residents’ business operations in Australia, 

and relatively high withholding tax rate ceilings for dividends, interest and royalties 

derived by non-residents from Australia, although this is of little significance in the 

current treaty network.101  



 

 

eJournal of Tax Research  The influence of domestic tax reviews on Australia’s network of international tax treaties 

276 

 





 

 

eJournal of Tax Research  The influence of domestic tax reviews on Australia’s network of international tax treaties 

278 

 

Currently, there is a bias towards the OECD Model Tax Convention. However, this has 

not been explicitly stated. When Australia signed its first treaty with the United 

Kingdom in 1946, the OECD Model Tax Convention had not been published. Australia 

became a member of the OECD in 1971, which means it should ‘(w)hen concluding 

new bilateral conventions or revising existing bilateral conventions, conform to the 

Model Tax Convention, as interpreted by the Commentaries thereon’.112 Hence, 

Australia, logically, should follow the OECD Model Tax Convention when concluding 

tax treaties with partner states, particularly with more advanced economies that are also 

fellow members of the OECD. However, the OECD Model Tax Convention works on 

the assumption that in terms of economic relations of any one country with the entire 

group of OECD countries overall, outbound and inward investment flows and initiation 

of cross-border business transactions would roughly equate with one another, so the bias 

in favour of residence countries would yield about the same tax revenue as a system 

biased towards source country taxation of cross-border income.113  

Australia’s willingness to adopt different stances in negotiations with OECD and non-

OECD members, often yielding taxing rights to developing and transitional countries, 
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