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Institutionalism and New Institutionalism (and their subcategories). This theoretical
approach is separate to the particular choice of theoretical analyses or principles that
may be employed to analyse tax policy choices. An evaluation, when based on analysis
of documents and actions taken, is necessarily limited compared to utilising more
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In the context of this article, rather than focusing on the definition of tax, the focus is
on BEPS issues. For box 1, all of the content is relevant to the analysis in this article,
with box 2 drawing attention to the situation in New Zealand as the case study
jurisdiction of interest. The international influences for box 3 here are predominantly
globalisation and digitalisation (couched principally within the context of BEPS), with
the content of box 4, using a tax policy lens, focusing on the impact on tax
administration. Box 5 will have a minor role for the purposes of this article other than
acknowledge that there are New Zealand domestic groups that will seek to exert
pressure on the changes in tax administration.

Before undertaking the é6impactd analysis, it remains important to set out once again the
research question that this study seeks to answer. Specifically, the research question to
be answered is:

RQ: How have globalisation and digitalisation impacted tax administration in New
Zealand?

3. THE IMPACT OF BEPS 1.0 AND 2.0 T GLOBAL AND NEW ZEALAND PERSPECTIVES
3.1 A global overview

It is useful to briefly review what is meant by BEPS in the context of this article, taking
a global perspective, before focusing on New Zealand as the jurisdiction of interest.
Following this discussion, the article will look at the issues facing tax administrations,
especially as a result of increased digitalisation, from a general perspective and then
move the focus to how this has influenced and impacted upon New Zealand. Much has
been written about BEPS elsewhere and it is not the intention of this article to go into
any detail in this regard.*? However, some background context is necessary.

The G20 nations engaged the OECD in the early 2010s to make recommendations for
combating international tax base erosion and profit shifting (BEPS) activities from a
global perspective. This reflected a growing view that multinational enterpriseso
(MNEs0) behaviour was focused on locating profits in low-tax jurisdictions and
contributing little by way of tax in proportion to their global pre-tax profits. Most
jurisdictions concluded that this type of tax behaviour by MNEs was endemic.
Furthermore, this behaviour (often labelled as dtax avoidanced) was not viewed as
relating to selected sectors of the global economy or to individual enterprises. By
definition it is not constrained by jurisdictional boundaries. The OECD, with the
establishment of the Inclusive Framework (along with its members), released draft
reports in September 2013 with 15 action plans to address BEPS. By October 2015, 15
Actions in 13 final reports were released. This has become known as BEPS 1.0. Overall,

12 See for example, Sergio Andr® Rocha and Allison Christians (eds), Tax Sovereignty in the BEPS Era
(Kluwer Law International, 2017); Sam Sim and Mei-June Soo (eds), Asian Voices: BEPS and Beyond
(IBFD Publications, 2017); Michael Lang, Pasquale Pistone, Alexander Rust, Josef Schuch and Claus
Staringer (eds), The OECD Multilateral Instrument for Tax Treaties: Analysis and Effects (Kluwer Law
International, 2018); Werner Haslehner, Georg Kofler, Katerina Pantazatou and Alexander Rust (eds), Tax
and the Digital Economy: Challenges and Proposals for Reform (Kluwer Law International, 2019); Allison
Christians and Laurens van Apeldoorn, Tax Cooperation in an Unjust World (Oxford University Press
2021); Craig Elliffe, Taxing the Digital Economy: Theory, Policy and Practice (Cambridge University
Press, 2021); Andreas Perdelwitz and Alessandro Turina (eds), Global Minimum Taxation? An Analysis of
the Global Anti-Base Erosion Initiative (IBFD Publications, 2021).
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the intention was to prevent double taxation; prevent no or low taxation by shifting of
profits, and to ensure fair share of tax revenues.

A notable absence in BEPS 1.0 was any detailed proposals to deal with Action 1 T the
digital economy. Addressing the tax challenges arising from digitalisation is a key
policy issue today and is likely to be one for some years to come. BEPS 2.0 (focusing
on addressing the issues of the digital economy), is arguably the greatest single
phenomenon to shape tax activities/behaviours and the responses of tax administrations
to all of the BEPS actions. The work remains ongoing but potentially it is close to
finalisation. Several other actions have had a major influence, including the four
minimum standards (Actions 5, 6, 13 and 14), along with Actions 8-10 focusing on
transfer pricing issues, Action 11 (the data gathering processes) and Action 15 with the
development of the multilateral instrument (ML1I).%®

Overall, the espoused intention behind the OECDés approach is to equip governments
(that choose to take up the tools) with the domestic and international instruments needed
to tackle cross-border tax avoidance. This is designed to éensured that profits are taxed
where economic activities generating the profits are performed and where value is
created. Concurrently, it is intended that the tools will give businesses greater certainty
by reducing disputes over the application of international tax rules and standardising
compliance requirements. The OECD is also taking a role in monitoring of jurisdictionsd
implementation as Inclusive Framework members, including the use of peer reviews.

However, the process is only as effective as the level of agreement between nations,
along with domestic uptake through ratification and amendments to domestic legislation
by member jurisdictions, and commitments that lead to action to give effect to the tools.
Throughout the process each jurisdiction needs to ascertain the degree to which it is
willing to adjust its level of sovereignty over taxation policy, in order to not only
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Furthermore, TychmaGska observes, the OECD continues to rely on soft power
consensus mechanisms, although with BEPS 1.0, approaches such as the ML show that
agreements of binding character may be established. This is reflective of the OECD
launching a number of multilateral projects creating the platforms for cooperation with
non-OECD Member States. However, the OECD is still adapting its approach to
international tax policy. Going forward, the current author expects to see the OECD
become an informal global/international tax organisation using soft power mechanisms
(especially in the absence of any specifically created world tax organisation®). In this
sense, the OECD is a major institutional actor in the framework as set out in Figure 1.

More on point with respect to BEPS 2.0, Plekanova'® argues, using a case study
approach (using the social dimension of fairness as a focus), in the context of the
OECDds BEPS Action 1 narrative (as seen through the Inclusive Framework), that the
OECD#s narrative is inconsistent with the various statesd narratives and as such is
unjustified. In particular, she argues that it lacks fidelity (story integrity) and is only
weakly persuasive, at least where the fairness argument is concerned. However, of
particular relevance to this article is her conclusion that these flaws may not affect the
OECD@s legitimacy as a standard-setter and consensus facilitator. However, they may
undermine the legitimacy of the OECD standards that are founded on fairness
arguments, especially if those standards affect the distribution of the benefits and costs
of tax cooperation.

Plekhanova supports this by asserting that the normative legitimacy of the OECD (its
claim to a right to rule, or legally sanctioned legitimacy) is weak because, like most
intergovernmental organisations, the OECD lacks coercive power (it can be persuasive
at most). Furthermore, in the case of the non-OECD members of the Inclusive
Framework, there is nothing akin to normative legitimacy since the Inclusive
Framework is not premised on any binding agreement (notwithstanding that the OECD
is a formally established body). She further applies a framework that:'’

€ recognizes the distinction between normative and sociological legitimacy,
and views the legitimacy of institutions as a complex phenomenon that can be
legally sanctioned (a regulative pillar), morally governed (a normative pillar),
and/or comprehensible, recognizable, and culturally supported (a cultural-
cognitive pillar). In other words,
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émomentousd, 6revolutionaryd, but criticized by others as 6harmful to
developing countriesd, cartelistic power grabbing by a few powerful countries,
or neocolonialism. So, is the agreement a cause for celebration or the opposite?
What is the chance of the Agreement become real law?

Through Lids exposition of a number of étruthsé and élegal realitiest about the two-pillar
solution, the challenges and éhypeb surrounding BEPS 2.0 are laid bare. Lids conclusion
brings the challenges into stark reality:?°

For anyone interested in international taxation, the current moment is really
exciting because we are witnessing a multilateral, open process attempted to
transform a century-old regime. The outcomes of this process are not yet clear
or certain because the fundamentals that shaped the existing system remain
more or less unchanged in the past 100 years: each state is fiscally responsible
and accountable to its citizens in its own ways and there is no international
government that has the power to impose taxes. Taxing rights are directly
translated into revenues to pay for public spending on hospitals, social welfare
and national defence, among others. Because Pillar One and Pillar Two
distribute taxing rights among jurisdictions and such distribution is, by
definition, a zero-sum game, they produce winners and losers among states.
Reaching a genuine and legally enforceable global agreement requires
participating states to feel that they all win something. Finding a way for each
of the 140 jurisdictions to feel that they are a éwinnerd may be akin to chasing
a rainbow.

With these challenges it is important to explore and discuss the impact of globalisation
more closely in the context of how it has shaped digitalisation.

3.3 The impact of digitalisation

Digitalisation has become in many respects an enabler for tax administrations in terms
of their interactions with taxpayers and tax practitioners, while also facilitating many of
the challenges that are the focus of BEPS 2.0. Strauss and co-authors?® evaluate the
digital response of tax authorities in a number of jurisdictions, including New Zealand,
to optimise tax administration within the wider digitalised economy. They observe that
the legislative and policy responses to the digitalisation of the economy establish a legal
right for governments via their tax authorities to collect taxes; what is of utmost
importance is an optimised tax administration system to administer this legal right. The
authors find discrepancies in the level of response and the level of sophistication of tax
administration systems implemented among tax authorities globally to address this new
digital world. None of the participating tax authoritiesd tax administration systems
reflect an optimised tax administration system, as defined, within the digitalised
economy. In order to move forward a standard set of elements to undertake a global
assessment, a set of minimum digital maturity standards and an international consensus
on what is an doptimisedd tax administration system are needed.
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United States, through enacting legislation to give effect to the Foreign Account Tax
Compliance Act (FATCA).%

As this author and McGill observe:®

New Zealand has actively engaged with the G20/OECD BEPS program. New
Zealandos approach to BEPS generally is to work with the OECD (unsurprising
given it is a member) to ensure that its international tax rules provide a robust
way of taxing MNEs.
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An important observation is made by KPMG concerning BEPS 2.0 with respect to New
Zealand:*

New Zealandds commitment to BEPS 2.0 is a sign that it accepts the OECD

374



eJournal of Tax Research Globalisation and tax administration T a New Zealand perspective

the boost that the Covid-19 pandemic has offered to speed up the roll out of digital
platforms.

Most recently, Granger and this author*® examine the level of preparedness of Australia
and New Zealandés revenue authorities for a digital environment. Specifically, in an
exploration of the two jurisdictionsf ddigital journeysd with respect to how digitalisation
is shaping their revenue administrations, a key feature is that each tax authority evolved
in time to meet the challenges they faced. That study applies a tax policy lens and a
largely positivist approach, with some normative suggestions offered. It also observes
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Administration of tax and social policy payments integrated into broader
economic systems, for instance individuals or businesses can use a
common digital identity across a range of services.

Tax administration processes embedded in the natural systems businesses
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shortly), as well as relatively recent rules for GST to be applied on offshore services.
Another example is Inland Revenueds recent responsiveness to the Covid-19 pandemic,
which was highly successful and to a very large extent driven by its investment through
the BT program in digital platforms and revised methods of working. This was also
discussed in the previous section of the article.
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