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1. INTRODUCTION

Dispute
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A number of pringples for the design of lowost interest®riented dispute resolution
systems have been formulated by various practitioners in the DS figtavever, to
date the are of tax disputes resolution has
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The specific DSD principles from the six conflict management models are not
reproduced in this papérthey are the subject of a separate analysis which is beyond
the scope of this papé?. However, summarised in Table 1 below are 14 DSD
principles synthesised by the researcher from the six models collectively.

22 A detailed comparison of the DSD principles contained in the six conflict management models was
FDUULHG RXW DV SDUW RI WKH UHVHDUFKHUYfV 3K' WKHVLV FXUUH/(
was conducted based on a comparison of the six moded¢staken earlier by Conbere.
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7KH UDWLRQDOH EHKLQG WKH UHVHDUFKHUTV XVH RI I
principles lies in the developmeof DSD principles over time from Ury, Brett and
*ROGEHUJYV VL[ IXQGDPHQWDO SULQFLSOHV WR LQFOX
including aspects such as involving stakeholders in the design process, providing
disputants with multiple access points the system, providing disputants with the

right to choose a preferred process, providing assistance for choosing the most
appropriate process, providing systemic support and structures that integrate the
dispute resolution system into the organisatioth iacluding evaluation of the system

to foster continuous improvemefit.

Section 3 now outlines the Australian tax dispute resolution procedures before using
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3.1 The Australian tax disputes resolution |moces§2

Under the current selissessment system in Australia, most Australian taxpayers have
an obligation to provide the details of their taxable income, in the foram @nnual

tax return On this basisthe Australian Commissioner of Taxation (the Australian
Commissioner) is required to raise an assessment under section 16Inobthe Tax
Assessment Act 193€th), and to provide that assessment to the taxpayéhere
there isa tax debt, the taxpayer is obliged to pay that debt by the due@#terwise,
where there is a tax refund due, that amount will be repaid by the ATO.

A tax dispute occurring between a taxpayer and the ATO would typically commence
at the point at whichhe assessment is under revielwhere may be aaudit of the

W D[S D\H U §ina mosbBskessivient review of their affairs the period following
either of the above eventan informal dispute may be considered as occurtifis
disputecannotbe resolvedan (amendedassessment will be issued by the ATO, with
the result of amended taxable incom@t this point, a dissatisfied taxpayer may
formally lodge an objection in accordance with Part IVC of thexation
Administration Act 1953Cth).33 The tax dispute is said to have formally commenced
at this stge.

An objection must be lodged with the Australian Commissioner within two f’/‘éars,
four year§® or 60 dayd® RI WKH $XVWUDOLDQ &RPPLVVLRQHU{V
taxation decisior‘?)7 depending upn the type of tax decision to which the objection
relates, and in some situations, the nature of the taxf)%;xMhere a valid objection

to an assessment or other taxation decisiondee lodged by the taxpayer, an
internal review of the assessment vl conducted by ATO officersiAs a matter of
practice,the objection officelis a separate ATO official from the ATO officer that
made the initial taxation decision (being objected to by the taxpayer), but is from
within the same business lif@ The inernal review relates to matters raised in that
objection, and not in respect of the entire assess‘me&akty days must pass before

the taxpayer can demand a decision to the objectidmo objection decision is
provided after 60 daysgestion 14ZYA(2) of the Taxation Administration Act 1953
(Cth) permits the taxpayer to make a written request to the Australian Commissioner

32 An earlier version of the material contained in Sections333lbelow was reviewed by Michael
Walpole(Professor, Associate Heafl School (Research), Tax and Business Law (incorporating Atax)
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statutory bodies and through submissions sought on inquiries conducted by
parliamentarycommittees. )RU H[DPSOH ReKed into/ hy Australian
Taxation Office's use of early and Alternative Dispute Resofaijmquested by the
Australian Commissioner) drew a wide range of submissions from stakeholders
including taxpayers, tax practit
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unsatisfactoryﬁ2 The litigation and ADR landscape moves quickly and statistiats
are only published annually or biannually do not provide a strong platform for
taxpayers to form their decisiohs. This suggests that there is room for improvement
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process. However, if the dispute is settled at that stage, then parties do not
subsequently have to move further up the sequence to higher cost processes.

While the DSD literature suggestsat there should be an increase in costs at each
level in order to increase the pressure for a negotiated outcome at an eaﬂf/ isiage,
worth noting that in the context of the Australian tax disputes resolution procedures,
the low to high cost sequentapacts differently on different types of taxpayeFor

small taxpayers there may be a noticeable increase in costs at each level, particularly if
they pursue informal processes and/or recourse to the AAT or the Federal Court of
Australia’® However, ithas been observed that rather than increasing the pressure for
a negotiated outcome at an early stage, the increasing incremental costs may in fact
form a deterrent for small taxpayers in pursuing tax dispugeg far orat all and
therefore, a barrierot social justice7.6 Whereas for large taxpayers, whatever the
minimal difference in costs to them between the levels is unlikely to increase the
pressure for a negotiated outcome and deciding which recourse to pursue is likely to
be a strategibased andammercial decision rather than costs baded.

It is further important to note that thAustralian taxdispute resolution process can
requre substantial upfront costs (for exampthe time spent by the taxpayer in
preparing for, and participating in negutons as well as the cost of professional
advisors) from the taxpayeilhis may serve as a further barrier for small taxpayers as
professional advice and assistance, if required, generally represent the bulk of the
costs to taxpayetjsg. However, such hig upfront costs may not necessarily be a
deficiency in the Australian disputes procedures per se, but rather a common feature of
tax disputes resolution in generdihis is because, given the arguably complex nature

of many tax disputes, taxpayers areuiegd to work out their positions from the
outset and as a consequence, may require professional advice and assistance (which
incur related costs) in order to do so.

4.7 DSD Principle 7: The system has multiple access points

Structurally speaking, the Australi tax disputes resolution procedures does not have
multiple access pointsThis is because thermal disputes process commences when

a taxpayer lodges an objection with the A&fd assuch,there isonly onestructural

entry pointto the system Howeve, procedurally, there are multiple access points to
the system in the respect that there are different methods by which an objection may
be lodged. That is, djections can be lodged by fax, post, hand delivered #Tdh
shopfront or lodged online.

In the traditional context of workplace disputes, having multiple access points also
generally entails the provision of a choice of persons to whom system users may

74
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DSSURDFK LQ WKH ILUVW LQVWDQFH VR WKDW pSHRSO
access pointsf different ethnicity and gender, and varied technical backgrounds, to
KHOS .WKAdifist this background, the Australiamx dispute resolution

procedures offers a choice of persons to whom system users can approach in the first
instance in theespect that the ATO offela range of support services to help people

from nonEnglish speaking backgrounds, Indigenous Australians and people with
disabilities. For example, people from ndinglish speaking backgrounds can phone

the Translating and Intpreting Service for help with their calls or if they want to

speak to an ATO officer in their preferred language, Aboriginal and Torres Strait
Islander peopleFDQ ULQJ WKH $729V ,QGLJHQRXV +HOSOLQH Z
indigenous clients with a nge of matters, and people who are deaf or have a hearing

or speech impairment can contact the ATO through the National Relay SErvice.

While these services assist the above taxpayers with contacting the ATO generally,

they arguably also may provide a n@g¥ RI DFFHVV IRU WKHVH WD[SD\F
tax disputes resolution system and thus, constitute the provision of multiple access
persons for certain taxpayers.

4.8 DSD Principle 8: The system includes training and education

The Australian dispute resoluti@ystem includes education (primarily through the
provision of information) about the system for stakeholdeKH $72V ZHESDJH
Correct D PLVWDNH RU GLV@3oxidésl infarnfatiom o the @fenues
available to taxpayers where they wish to cor@anistake on their tax return or

dispute a decisioff Links are provided to further pages that provide information on,

inter alia, how to object to an ATO decision, seek an external review of an ATO
decision and the various ADR processes available fuidang and resolving disputes.

The ATO also providean extensive range of information concerning ADRS LA

2013/3 provides guidance and instructions for ATO personnel on what policies and
guidelines must be followed when attempting to resolve or limfiudes by means of

ADR.®? The ATO Plain English Guide to Alternative Dispute Resolutionon the

$729V ZHEVLWH LV D JXLGH ZKLFK H[SODLQV LQ VLPSOH
and the types of ADR processes that are used in tax and superannuation disputes and

569



eJournal of Tax Research (YDOXDWLQJ $XVWUDOLDTV WD[ GLVSXW

In relation to the training in ADR ofarious ATO staff, the ATO stat¢hat ATO case
officers may but do not always have training in negotiation from dooirse training
provider® In-house ATO solicitors ordinarily would have completed some ADR
training as part of their qualificationsATO facilitators have the equivalent ofuio
days of mediation trainingThis would usually be provided by a professional ADR
association such athe Association of Dispute ResolversEADR)®® or an ADR
specialist or ADR academié. The foregoing indicatethat, at present, the training in
dispute resolution of certain ATO staff is arguably provided on an ad hoc basis.
Moreover, currently lacking from the system is a specific dispute resolution
component provided to (or required by) all ATO staff who redylateract with
taxpayers as part of their professal training and development.
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4.9 DSD Principle 9: Assistance is offered for choosing the best process

The ATO provide various forms of assistance with respect to choosing ADR
processesPS LA 2013/3 provides guidelines on the use of ADRI @escribes
circumstances when ADR may or may not be approp??ate?KH $729V 5'5
business line is responsibler administering ADR processes and policies and
providing advice on ADR generallyin addition, requests for ADR by either the ATO
officer involved in the dispute or the taxpayer must be reviewed as to their
appropriateness for ADR by the relevant ATO manager(s) and ATO technical staff
(including RDR officersf.7

The early engagement process for large business taxpayers assists in the sélection o
processes prior to the commencement of the formal disputes process (that is, prior to
the lodging of any objection)The early engagement process provides an opportunity
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x undue delays by the ATO which contributed to a protracted dispute resolut
and/or debt recovery process.

The associatedbody of literature on procedural fairness indicates that the
abovementionedD VSHFWYV FDQ LQ WXUQ QHJDWLYHO\ LPSDFW
fairness of the dispute resolution syst]é%.The procedural fairessliterature state

that if individuals do not perceive an authority to be acting fairly and neutrally, and

they do not feel treated with respect and dignity, they will be less willirigust that

authority and are less likely to voluntarily obey a@dH IHU W R WKddcifiohk®W KR U L W
and rules®

In addition, there are generally also mixed findings with respect to stakeholder
perceptions of fairness of specifATO dispute resolution processe§. KH $72TV

ADR facilitation glot found that taxpayers wét ©JH QH U D O O \withRhevilgU WD EO H'
an ATO officer as a facilitator and only one case in the pilot expressed concerns over

the lack of independence of the facilitatdt. However, current anecdotal evidence

suggests that stakeholders are still reluctant
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the ATO have also been made to give effect to the aim of the eadielution of
disputes including by utilising ADRA restructure of the ATO in 2013 reshaped the
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x Enhance our relationship with the community

X Make your interactions with us easier.

7KH $729V RYHUDOO RUJDQLVDWLRQDO PuNgdiRQ YLVLI
Figure2120

Figure2 7KH $ MN2&igs\n, Vision, Values and Goals

Mission

We contribute to the economic and social wellbeing of Australians by fost
willing
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proceedings? Similarly, the Civil Disputes Resolution Act 20{Cth) requires the

ATO,as D SDUW\ WR D GLVSXWH toWesoMeDaNdispytel befpreL QH VW
commencing proceedings in the Federal Court of Australia, including considering
ADR.' The aspects discussed above all indicate that the dispute resolution system is
integrated intoWKH $72 DQG UHIOHFWV WKH RUJDQLVDWLRQTYV

414
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5. DISCUSSION AND RECOMMENDATIONS

The DSD evaluation conducted in Section 4 indicates that the Australiatisfaute
resolution system follows many of the DSD principles of best practice identified in the
prior DSD literature, including: involving stakeholders in the design process;
providing multiple options for addressing conflict; providing ldmrk mechasims;
allowing for notification before and feedback after the dispute resolution process; the
L Q FO XV inke@al Riidependent confidential neutrfila the system (for ATO
officers); the formal disputes procedures are arranged in a low to high cost@Eque
and offering assistance with choosing the best prodeggy strength of the system is

that it is visibly supported by senior managementQ DGGLWLRQ WKH $729V
resolution approach as outlined in its Dispute Management Plan is alignethavith
mission, vision and values of the organisatiohhere are also several internal and
external mechanisms to evaluate the system which serve to foster the continuous
improvement of the dispute resolution procedures.

Similarly, in her DSD evaluation oh¢ Australian tax disputes resolution system,
ORRNKH\ FRQFOXGHV WKDW WKH $72 GLVSXWH UHVROX
bestpractice principles advocated by the Ury, Brett and Goldberg model such as clear,
multi-step procedures and emphasis on ndgMi LRQ QRWLILFDWERQ DQG F
However, she makes some particular recommendations for reforming the ATO dispute
resolution model. Mookhey suggests that the ATO model should be reformed so that
WKHUH LV DQ MLQFUHDVH L Qel\dnd Rftpiabie\&dcésQtoFiRyY WV D W
level external review is highly desirable, so as to increase the pressure for a negotiated
RXWFRPH DW Dlﬁf Hbolyéy€r \ ay/MutBdlil ection 4, the researcher of this

current study argues that the formal Australian tax disputes resolution procedures are
apparently arranged in a low to high cost sequence notwithstanding the arguably
unavoidable high upfront costs thaay be incurred by taxpayerdMoreover, the

sequence of procedures followed by the formal Australian tax disputes resolution
system is typical of tax dispute resolution systems genéLFéIIy.

Nevertheless, the DSD evaluation conducted in this study ieditiaat the Australian

tax disputes procedures still remain deficient in the respect that there is an absence of
a loopforward mechanism that can allow parties topags the internal review
process and proceed directly to external review by a triburaduot. It follows that

the system has only one structural entry point and there is no option for taxpayers to
choose a preferred process (that is, between internal review and external appeal) at the
outset. The researcher suggests that the above defiegie could be addressed by
providing taxpayers with the ability to enter the dispute resolution procedures at either
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In addition, MookheyV XJJHVWYV WKDW pIXUWKHU LPSURYHPHQW
FRPH ZLWK WKH VSHFLILF GLVSXWH UHVROXW3I3RQ WUDL
The DSD evaluation in this current study draws essentially the same conclusion. The

fact that currently ATO cad RIILFHUV upPD\ E X W have tr@iingy inD O ZD\V
negotiation and other relevant conflict management and early resolution skills
arguably indicates that the ATO has been slow to address the need to enhance the
skills of ATO personnel via specific disgutresolution training initiatives. The

present system could thus be improved with the provision of training in conflict
management and early resolution for ATO stafio interact with taxpayers as a

required component of their professional training anceigment regimes. However,

as noted in Section 4, the ATO is currently working on building a comprehensive
enterprise wide dispute resolution curriculurBuch training initiatives may help to

improve perceptions of fairness of the dispute resolutiorsy#tat exist with respect

to the ability and authority of ATO officers to engage with taxpayers and resolve
disputes. Moreover, improved perceptions of fairness as well as more positive
interactions with taxpayers can in turn enhance voluntary compliance.
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Moreover, this research has been conducted based on the assumption that all DSD
principles rank equally in importanceHowever, in practice sne DSD principles
may be regarded as more important than others depending on the given context. In the
case of the ATO, arguably a greater emphasis appears to be placed on the cultural
aspects of DSD (for example, support and championship of ADR by topgei@ent)
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