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Residential premises can remain new for five years or more after they are constructed. 
For GST purposes, residential premises are not ónew residential premisesô if the 
premises have only been used to make input taxed supplies for a period of at least five 
years. The Commissionerôs view is that the relevant five-year period must be 
continuous. If the premises have been used for any purpose other than making input 
taxed supplies, the five-year period starts again. Perversely, a property may be 
considerably more than 15 years old and still be considered new residential premises 
because it has not been used to make input taxed supplies for a continuous five-year 
period. How is a purchaser (who is generally unregistered) to know, with certainty, 
whether a property is new? 

Where land is sold that comprises new residential premises and/or potential residential 
land and commercial premises, farming land or residential premises that is not regarded 
as ónewô, an apportionment exercise will need to be undertaken. Who is responsible for 
this exercise, and how exposed a purchaser is in these circumstances, will give many 
purchasers cause for concern. 

������������ �)�U�D�X�G���S�U�H�Y�H�Q�W�L�R�Q���Y���N�H�H�S�L�Q�J���F�R�P�S�O�L�D�Q�F�H���F�R�V�W�V���O�R�Z��

The withholding provisions are designed to counteract individuals entering into phoenix 
arrangements. Such arrangements are fraudulent, yet the provisions enacted are not 
aimed at punishing fraud and the perpetrators. Rather, the new provisions apply to all 
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appropriate to question whether Australiaôs approach to input taxing financial services 
is the right approach. 

Input taxing financial services is the common GST/VAT international treatment. 
However, such a system is inherently flawed insofar as the GST cost incurred by the 
financial institution is embedded (in a non-recoverable form) in the price of its services. 
Where those services are acquired by an entity making fully taxable supplies, GST will 
be embedded in the price of those services and will cascade through the commercial 
chain. This was recognised by the New Zealand government. Since 1 January 2005, the 
New Zealand GST law has zero-rated financial supplies made to GST-registered 
businesses. 

The drafting of the financial supply provisions in the Australian GST law is inelegant, 
repetitive, complex, and the antithesis of principles based drafting. 

Most GST and VAT systems deny input tax credits for GST incurred on business inputs 
acquired to make certain financial services. Financial services are generally defined as 
a reference to certain activities, such as the borrowing and lending of money, the sale 
and purchase of shares, etc. In Australia, it was decided to define a financial supply as 
being a property interest in a particular thing, such as an interest in an account, an 
interest in a credit arrangement, etc. An unwelcome consequence of this approach was 
to treat an acquisition of an interest in a financial supply as a ósupplyô for GST purposes. 

It is unclear why those drafting the financial supply provisions did this but it is notable 
that this drafting was the basis of Travelexôs argument in the High Court that the supply 
of an interest in Fijian currency was a right for use outside Australia and was GST-
free.47 

Supplies by financial intermediaries are not included in the definition of financial 
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If the Commissioner is openly contemplating by-passing sections 11-5 and 11-15 of the 
GST Act for credit card issuing businesses, in my opinion, the time has come for the 
government to completely reconsider these provisions. To the author, as a tax 
professional of 40 years, it is astounding that the Commissioner would consider the use 
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their responsibilities in this area. It is cheaper to do so and manage the consequences (if 
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2. a decreasing adjustment for GST-registered businesses that acquire vouchers 
covered by Division 100 for use in their business; and 

3. a simplified approach similar to those adopted by other tax jurisdictions. 

7.�� C
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There is much to be learnt from the past, and things we should repair. However, we 
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provides more detail on this issue,45 and on early American theory and writings.46 
Regarding the French TVA, Carl Shoup observed47 ï  

The latest innovation is the value-added tax. Its emergence in France 
illustrates the process by which a sort of continuing ferment of improvisation 
now and then gives rise to an invention of the first order. 

Other commentators have pointed out that VAT óshould be considered the most 
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system of value added taxationô ï that being, the mechanism of credits.99 The judge had 
expressed similar views in his foreword to the book, �*�6�7���D�Q�G���W�K�H���I�L�Q�D�Q�F�L�D�O���P�D�U�N�H�W�V.100   

Robert Olding noted it was not surprising that Hill J made comments about cascading.101 
One commentator, however, thought the facts of the case were inadequate to fully 
explore this issue.102 The judge repeated earlier views about the main characteristics of 
our GST, noted some of its unique features, and pointed to deliberate choices made to 
depart from foreign models. He also railed against any concentration on ólinguistic 
analysisô as a proper tool for resolving what s 11-15(2)(a) means,103 instead applying 
the standard purposive approach required by the High Court (as he was bound to).104     

3.3�� Legislative scheme 

Justice Hill said this approach requires the court to prefer a construction which gives 
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philosophy to be found in the interpretation of VAT laws in other countries 
(particularly the European Union) may influence the interpretation of the 
Australian GST. This, in turn, leads to a consideration of the place which the 
European Union Directives on harmonisation of the VAT have had, both in 
that philosophy and in interpretative rules which have been adopted from 
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Neither is policy a reflection of or to be derived from subjective sources, Hill J pointed 
out. It is an objective exercise undertaken by reference to objective indicators. Also, 
there is the notorious fact that extrinsic materials are often of little use in identifying 
policy or purpose (let alone fixing meaning). Justice Hill recognised in his �7�R���L�Q�W�H�U�S�U�H�W��
�R�U���W�U�D�Q�V�O�D�W�H�" article that purposivism has its constitutional and practical limits, and that 
ócourts cannot act as legislatorsô to cure defects and fill in gaps where problems are 
revealed.131 The Full Federal Court in the �0�X�O�W�L�I�O�H�[ appeal years later referred to this 
observation as one of óenduring wisdomô.132   

4.4��
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4.5�� Interim reflections 

Justice Hill leaves a formidable legacy, not just in tax circles, but more widely in the 
law as well.139 The Chief Justice of the Federal Court, Michael Black, referred to Hill 
Jôs dedication to the rule of law and to the órichness and diversity of his work and his 
service to the community: as a lawyer, a scholar, a teacher, a mentor and a member of 
our courtô.140 Professor Vann rightly called him a ótax titanô.141   

We now have the �-�X�V�W�L�F�H�� �*�U�D�K�D�P�� �+�L�O�O�� �0�H�P�R�U�L�D�O�� �6�S�H�H�F�K��delivered each year in his 
Honourôs honour. In the 2007 speech, Kirby J said that �+�3���0�H�U�F�D�Q�W�L�O�H was one of the 
judgeôs ógreatest legaciesô.142 Gzell J described the judgment as a ópowerful piece of 
jurisprudenceô.143 Edmonds J called it a ótemplate for the futureô.144 Logan J 
characterised it óin terms of its masterly exposition of the statutory scheme of 
taxationô.145 In the special leave application for �$�P�H�U�L�F�D�Q���(�[�S�U�H�V�V, Slater QC referred 
to �+�3���0�H�U�F�D�Q�W�L�O�H said146 ï óJustice Hill knew perhaps more about GST and VAT than 
anyone in Australia, with due deference to your Honoursô. Professor Millar noted that 
his passing óleft a void in the Australian judicial understanding of GSTô.147          

Justice Hill never got to see how his musings on the interplay between neutrality and 
interpretation might resolve in the 15 years since he posed his óinterpret or translateô 
question. It would take a further four years for the first GST case to reach the High Court 
ï �5�H�O�L�D�Q�F�H���&�D�U�S�H�W.148 In matters of statutory interpretation, two things may be said about 
the way in which Hill J saw the world of legislation. First of all, he was solidly orthodox 
in his dedication to modern principle,149 something which is a consensus assessment.   

One commentator said he had óquite strong viewsô on this, and about the right way and 
the wrong way to do things.150 This understates the position, as anyone reading what 
Hill J wrote or who otherwise knew him will appreciate. The second is that, in a tangible 
way, his systemic coherence, constructional choice and anti-linguistic positions 
anticipated later articulation of those elements in the Federal Court and above.151 His 
óscheme of legislationô approach in �+�3���0�H�U�F�D�Q�W�L�O�H echoed the �(�O�O�L�V���	���&�O�D�U�N sales tax 
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�-�R�X�U�Q�D�O���R�I�� �W�K�H���$�X�V�W�U�D�O�D�V�L�D�Q���7�D�[���7�H�D�F�K�H�U�V���$�V�V�R�F�L�D�W�L�R�Q 1, Kirby J �-�X�V�W�L�F�H���*�U�D�K�D�P���+�L�O�O���0�H�P�R�U�L�D�O�� �6�S�H�H�F�K 
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decision 60 years earlier.152 He also said courts should not be expected óto make up for 
drafting deficiencies which revel in obscurityô.153     

As I read again Justice Hillôs �7�R���L�Q�W�H�U�S�U�H�W���R�U���W�U�D�Q�V�O�D�W�H�"
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mindless textualismô (again from the �2�G�H). This language may echo a description of tax 
officers by Lord Esher MR long ago as óunpleasant tyrannical monstersô.157  

However, the idea that merely legislating for a VAT-type model would bring with it an 
óunderlying philosophyô to which our GST law would bend is perhaps a romantic idea.   

Evans also once advocated for a new objects clause to be inserted after the event into 
the GST law to enshrine EU neutrality and guarantee it application158 ï  

GST is a general tax on consumption exactly proportional to the price paid by 
the consumer, however many transactions take place in the production and 
distribution process before the stage at which consumption takes place. The 
credit for input tax is meant to relieve the entity entirely of the burden of the 
input tax payable or paid in the course of all its enterprise, provided that the 
input tax is not a cost component of an input taxed activity.    

These themes are revisited by Evans in �+�R�U�W�R�Q�¶�V���O�H�V�V�R�Q�����$�X�V�W�U�D�O�L�D�¶�V���V�W�U�X�J�J�O�H���Z�L�W�K���µ�W�U�X�W�K��
�L�Q�� �G�U�D�I�W�L�Q�J�¶.159 Attention is drawn to structural differences between our system and 
others, including in the design of input tax relief provisions where different terminology 
is used, and used deliberately. It is observed (at 39) that, in choosing words 
ósignificantly different to the NZ terminology, there is little in the GST Act to support 
the contention that the legislature meant the Australian law to follow the NZ modelô.  

The ódifficult questionô is posed (at 42) as to whether, in mԏf× e circumstances, the 
ólegislature intended that the test be different from mԏf×̾ legislative approach in other 
jurisdictionsô.160 Following the UK approach may well have produced a different 
outcome in Australia. However, it does not follow that the ócost component languageô 
of the VAT Directives can somehow now leverage our GST law to that direction.161   

The ordinary expectation is that legislating for a different mechanism in different words, 
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5.2�� Only time will tell 

Early in our GST journey, Professor Millar asked whether Australia needed to or would 
develop its own version of neutrality ï óonly time will tellô, she said.163 Fast-forward 13 
years, and the answer now given by her is the simple one that we have our own neutrality 
derived from Div 11 provisions. This is a conclusion to be drawn from her 2017 paper 
ï �7�K�H���S�U�L�Q�F�L�S�O�H���R�I���Q�H�X�W�U�D�O�L�W�\���L�Q���$�X�V�W�U�D�O�L�D�Q���*�6�7.164
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interpreting Australiaôs GSTô.171 Peter Hill then reviews the High Court position that 
consumption as a matter of economic policy should not drive interpretation.  

This is taken to signal that no neutrality principle applies (or is being applied) in our 
system, either by reference to EU neutrality or via domestic provisions. In other words, 
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provisions more usually involve a compromise of competing policy objectives. That 
general policy cannot be read as the law must now be regarded as beyond argument.   

On the future impact of �+�3���0�H�U�F�D�Q�W�L�O�H��itself, Olding elsewhere suggests that cascade 
avoidance as a key feature of the tax ówill continue to inform judicial decision-makingô, 
but that �+�3�� �0�H�U�F�D�Q�W�L�O�H
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10.2�� Elida Gibbs Ltd - 1997 

�’�R�P�L�Q�D�Q�F�H���R�I���Q�H�X�W�U�D�O�L�W�\��

In this ómoney-off couponô case, �(�O�L�G�D�� �*�L�E�E�V, the CJEU explained that the óbasic 
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But is our GST law really much different from any other modern regulatory statute, like 
the �0�L�J�U�D�W�L�R�Q���$�F�W������������for example? Again the argument here is with the system and 
the style of our legislative drafting, rather than with how judges have approached it.   

What emerges in 2019 is a picture, in mosaic form, of the overall practical operation of 
the GST statute set against the backdrop of the general law. Kevin OôRourke describes 
a ólegislative framework for GST administration which now resembles a patchwork 
quilt loosely knitted together by administrative fiat and litigationô.987 Some óimmutable 
principlesô of the kind flagged at the ten year mark are forming.988    

As the years pass, the wider mosaic should come into better focus with the 
óaccumulation of experienceô provided by decided cases, administration and academic 
testing. This will be driven by protocols of interpretation which are purposive and 
dynamic,989 though not in the same way as in the EU, and not in a way as would invite 
Mr Rompelman to our shores. We and he are past that now.  

While the idea of a fully harmonised international regime in this respect may be a 
ótheoretically desirable objectiveô, there is little or no likelihood that Australia would 
now legislate to adopt EU-style neutrality, whether by substantive amendment or an 
after-the-event objects clause. To do so would also be misinformed.     
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1.�� INTRODUCTION 

This article on the 20th anniversary of the Australian goods and services tax is in one 
sense an update on a previous publication that undertook a comparative analysis of the 
cross-border supply rules for the supply of intangibles. That research examined the 
approach to this practically difficult challenge to the administration of the goods and 
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supplier in some situations as making a supply to an entity that is not an 
Australian consumer. 

Section 84-100 Establishes when entities are treated as not being Australian consumers and 
states that the GST rules apply to you as if another entity was not an 
*Australian consumer of a supply if: 
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1.�� INTRODUCTION 
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�4�X�L�O�O has not been overruledô, and ó[w]e are mindful of the Supreme Courtôs directive 
to follow its precedent when it ñhas direct application in a caseò and to leave to the 
Court ñthe prerogative of overruling its own decisionsòô.63 In���6�R�X�W�K���’�D�N�R�W�D���Y���:�D�\�I�D�L�U����
�,�Q�F.,64 the US Supreme Court accepted the South Dakota Supreme Courtôs invitation, 
overruled �4�X�L�O�O and �%�H�O�O�D�V���+�H�V�V as óunsound and incorrectô,65 and remanded the case 
for consideration of any Commerce Clause claims that may remain in the absence of 
�4�X�L�O�O and �%�H�O�O�D�V���+�H�V�V.66 

4.1�� The US Supreme Court’s opinion in Wayfair 

The Courtôs criticism of the physical-presence test was three-pronged. First, the Courtôs 
earlier embrace of the test was óflawed on its own termsô,67 because the physical-
presence test is not a ónecessary interpretationô68 of the substantial nexus requirement, 
creates rather than resolves market distortions, and disregards the more óñsensitive, 
case-by-case analysisòô69 of the Courtôs modern Commerce Clause jurisprudence. 
Second, the physical-presence test is inconsistent with modern e-commerce and other 
óñdramatic technological and social changesòô70 that allow sellers to penetrate state 
markets without establishing a physical presence. Third, the physical-presence test is 
óan extraordinary imposition by the Judiciary on Statesô authority to collect taxes and 
perform critical public functionsô.71 

In finding that the �4�X�L�O�O decision was óflawed on its own termsô,72 the Court emphasised 
that the Due Process Clause and Commerce Clause nexus requirements are óclosely 
relatedô,73 and that although they ómay not be identical or coterminous, é there are 
significant parallelsô.74 It found that the reasons given in �4�X�L�O�O for rejecting the physical-
presence rule for due process purposes óapply as well to the question whether physical 
presence is a requisite for an out-of-state sellerôs liability to remit sales taxesô.75 
Addressing the argument that the physical-presence rule protects retailers from the 
burden of complying with tax collection obligations in thousands of different 
jurisdictions, the �:�D�\�I�D�L�U Court noted that the óadministrative costs of compliance é 
are largely unrelated to whether a company has a physical presence in a Stateô.76 Thus, 
the ó[t]he physical presence rule is a poor proxy for the compliance cost faced by 
companies doing business in multiple statesô.77 

                                                      
63 �6�R�X�W�K�� �’�D�N�R�W�D�� �Y�� �:�D�\�I�D�L�U���� �,�Q�F��, 901 NW2d 754, 761 (SD 2017) (quoting �5�R�G�U�L�J�X�H�]�� �G�H�� �4�X�L�M�D�V�� �Y��
�6�K�H�D�U�V�R�Q���$�P�H�U�L�F�D�Q���(�[�S�������,�Q�F��, 490 US 477, 484 (1989)), �U�H�Y�H�U�V�H�G, 138 S. Ct. 2080 (2018). 
64 138 S. Ct. 2080 (2018). 
65 Ibid 2099. 
66 Ibid 2100. 
67 Ibid 2092. 
68 Ibid. 
69 Ibid��2094 (citation omitted). 
70 Ibid��2095 (citation omitted). 
71 Ibid. 
72 Ibid��2092. 
73 Ibid��2093. 
74 Ibid. 
75 Ibid. By contrast, the �4�X�L�O�O Court had seized upon the theoretical differences between the two standards 
as grounds for its determination that a taxpayerôs connections with a state could satisfy the Due Process 
Clause nexus requirement but not the Commerce Clause nexus requirement. See section 3.2. 
76 �6�R�X�W�K���’�D�N�R�W�D���Y���:�D�\�I�D�L�U�����,�Q�F��, 138 S. Ct. 2080, 2093 (2018). 
77 Ibid��2093. 
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The Court further observed óthat the Commerce Clause was designed to prevent States 
from engaging in economic discrimination é ô.78 Moreover, óit is certainly not the 
purpose of the Commerce Clause to permit the Judiciary to create market distortionsô.79 
The physical-presence rule, however, óputs both local businesses and many interstate 
businesses with physical presence at a competitive disadvantage relative to remote 
sellers. Remote sellers can avoid the regulatory burden of tax collection and can offer 
�G�H���I�D�F�W�R lower prices caused by the widespread failure of consumers to pay the tax on 
their ownô.80 The physical-presence rule also óproduces an incentive to avoid physical 
presence in multiple Statesô,81 thereby distorting business decisions regarding the 
allocation of resources and giving rise to economic inefficiencies. Thus, ó[r]ejecting the 
physical presence rule is necessary to ensure that artificial competitive advantages are 
not created by this Courtôs precedentsô.82 

The Court also contrasted the formalism of �4�X�L�O�O with the ósensitive, case-by-case 
analysis of purposes and effectsô83 embodied in modern Commerce Clause 
jurisprudence. �4�X�L�O�O, it noted, ótreats economically identical actors differently, and for 
arbitrary reasonsô.84 The Court demonstrated this point by comparing the compliance 
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may be answered by reference to the taxpayerôs or tax collectorôs óeconomic and virtual 
contactsô103 with the state. 

One does not have to be a tax professional to recognise that the foregoing standards 
provide little concrete guidance to state tax administrators and state tax advisors as to 
the nature and level of óeconomic and virtualô contacts that will satisfy constitutional 
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platforms in determining what services and digital products are subject to tax in each 
state as well as determining the state in which such services or digital products are sold. 

3. Is there a sales, transaction, or similar threshold for determining the point 
at which a platform-related actor acquires a tax collection or reporting 
obligation? 

Virtually all platform legislation to date includes a threshold or thresholds that trigger 
tax collection or reporting obligations, and this trend will almost certainly continue in 
light of the Supreme Courtôs explicit reference to the existence of thresholds as one of 
the reasons for sustaining the constitutionality of the remote seller collection statute at 
issue in �:�D�\�I�D�L�U. 

������������ �6�W�D�W�H���P�D�U�N�H�W�S�O�D�F�H���S�O�D�W�I�R�U�P���O�H�J�L�V�O�D�W�L�R�Q��

Since May 2017, 34 states and the District of Columbia have enacted marketplace 
platform legislation. Moreover, legislation is pending or is likely to be introduced in the 
diminishing number of states that have not yet enacted such legislation.125 Table 2 
summarises state marketplace platform legislation in effect as of July 2019. 

 

Table 2: State Marketplace Platform Legislation (as of July 2019) 
 

 
State 

(ጀtao�us�l@�te 
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Connecticut 
(Dec. 1, 2018) 

Collect and remit $250,000 
aggregate 
platform sales 

Collect and remit 
tax or comply with 
notice/information 
reporting 
requirements 
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Minnesota 
(Oct. 1, 2018) 

Collect and remit $100,000 
aggregate 
platform sales 
or 200 
transactions 

Not applicable Not applicable 

Nebraska 
(Apr. 1, 2019) 

Collect and remit $100,000 
aggregate 
platform sales 
or 200 
transactions 
 

Not applicable Not applicable 

Nevada 
(Oct. 1, 2019) 

Collect and remit $100,000 
aggregate 
platform sales 
or 200 
transactions 

Taxing authority 
authorized to 
promulgate collect 
and remit and 
notice/information 
reporting 
regulations 
 

$100,000 in 
referred sales or 
200 completed 
referred 
transactions 

New Jersey 
(Nov. 1, 2018) 

Collect and remit none Not applicable Not applicable 

New Mexico 
(Oct. 1, 2019) 

Collect and remit $100,000 
aggregate 
platform sales 
 

Not applicable Not applicable 

New York 
(June 1, 2019) 

Collect and remit $500,000 
aggregate 
platform sales 
or 100 
transactions 

Not applicable Not applicable 

North Dakota 
(Oct. 1, 2019) 

Collect and remit $100,000 
aggregate 
platform sales 

Not applicable Not applicable 

Ohio 
(August 1, 2019) 

Collect and remit $100,000 
aggregate 
platform sales 
or 200 
transactions 

Not applicable Not applicable 

Oklahoma 
(July 1, 2018) 

Collect and remit 
tax or comply with 
notice/information 
reporting 
requirements 

$10,000 
aggregate 
platform sales 

Collect and remit 
tax or comply with 
notice/information 
reporting 
requirements 

$10,000 of 
aggregate 
referred and 
own sales 

Pennsylvania 
(Mar. 1, 2018) 

Collect and remit $100,000 
aggregate 
platform sales 

Not applicable Not applicable 

Rhode Island 
(July 1, 2019) 

Collect and remit $100,000 
aggregate 
platform sales 

Collect and remit $100,000 
aggregate 
platform sales or 
200 transactions 
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or 200 
transactions 

South Carolina 
(Apr. 1, 2019) 

Collect and remit none Not applicable Not applicable 

South Dakota 
(Mar. 1, 2019) 

Collect and remit $100,000 
aggregate 
platform sales 
or 200 
transactions 

Not applicable Not applicable 

Texas 
(Oct. 1, 2019) 
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recognition of foreign tax judgments is permissible but not required.138  Consequently, 
óUS courts are unlikely to enforce tax judgments of foreign courts, and foreign courts 
are highly likely to respond in kindô.139 In short, it is highly unlikely that State B tax 
authorities will be able to enforce a default judgment obtained in State B courts against 
Supplier C-A in Country A courts.  

However, this is not the end of the óenforcement jurisdictionô story for foreign suppliers. 

Despite the significant differences in the legal and practical mechanisms available to 
state tax authorities in enforcing tax obligations upon foreign as distinguished from 
domestic suppliers, states nevertheless have a variety of tools at their disposal to enforce 
or encourage tax collection by foreign suppliers, and there are other reasons why foreign 
suppliers may choose to comply with state collection requirements with respect to 
online sales.   

First, although the above hypothetical scenario assumed (and still assumes) that 
Supplier C-A has no presence or assets in State B, if Supplier C-A has assets in any of 
the other US states, then State B tax authorities would ordinarily be in a position to 
enforce their claim against Supplier C-A. As in the case of Supplier S-A, the State B tax 
authorities would file the default judgment obtained in State B courts against Supplier 
C-A in a court in a state in which Supplier C-A �G�R�H�V �K�D�Y�H���S�U�R�S�H�U�W�\, obtain a judgment 
under the Full Faith and Credit Clause (as implemented by the Uniform Enforcement of 
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