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In 2012, the Gillard Government commissioned an expert advisory panel to make
recommendations about Australia’s asylum seeker policy.** The panel recommended that a
policy of turning back boats to Indonesia should only be reintroduced where certain
conditions were present, including consent from the country to which boats were being
returned, compliance with domestic and international law, and respect for obligations under
the Safety of Life at Sea Convention.?® The panel concluded that the conditions for ‘effective,
lawful and safe’ turnbacks were not met at the time the report was released.®

Operation Sovereign Borders

In September 2013, the Abbott Government introduced ‘Operation Sovereign Borders’




What happens when boats are turned back under Operation
Sovereign Borders?

The Government makes a distinction between ‘turnbacks’ and ‘takebacks’.?* In most cases,
‘turnbacks’ are where a vessel is removed from Australian waters and returned to just
outside the territorial seas of the country from which it departed. Boats are known to have







process at sea.>* In one case, enhanced screening interviews were reported to take place by
teleconference, over a poor line and in noisy conditions.* In other cases, the Australian
Government indicates that interviews were undertaken in person by Australian officials on
board the vessel, with the support of interpreters.>® However, reports from returned asylum
seekers and their lawyers suggest that the enhanced screening process did not afford a
sufficient opportunity to articulate a need for protection.®’

UNHCR has expressed concern about Australia’s use of enhanced screening procedures at
sea, and its possible non-compliance with international law.%® Legal experts have noted that
these procedures raise a real risk of refoulement, and do not comply with the relevant
international minimum standards.*®

As a general rule, screening asylum seekers at sea is inappropriate and must not replace a
full refugee status determination (RSD) process, with all its procedural and substantive
safeguards.®® Where it replaces a full RSD process, on-water screening creates a risk that
asylum seekers’ protection needs will not be identified and that they will consequently be
sent back to places where they fear persecution or other forms of significant harm. If this
occurred, it would be a violation of non-refoulement obligations under international law.

UNHCR indicates that in exceptional circumstances, initial screening at sea may be
undertaken to proactively identify people with protection needs and expedite their access to
a full RSD process.®! However, UNHCR also states that this should not be used as a routine
policy measure and is not appropriate for processing the claims of vulnerable people or
those with specific needs, such as children.5?

According to UNHCR, if a country implements pre-screening procedures prior to a full RSD,
it must ensure that







Indonesia, Sri Lanka and Vietnam are not parties to the Refugee Convention. Refugees in
Indonesia have limited legal protections and are liable to detention.® In Sri Lanka there are
reports of torture by Sri Lankan security forces,®! and in Vietnam a range of serious human
rights concerns have been raised, including state violence against detainees.®? Due to these
countries’ practices, by turning boats back to Indonesia, Sri Lanka and Vietnam, Australia is
at risk of breaching its non-refoulement obligations. Given the inadequacies of the enhanced
screening process noted above, the likelihood of refoulement is significant.

Are turnbacks permissible under Australian law?




residency.®” The number of Cuban asylum seekers travelling to the US by sea has since
dropped considerably.®

Under the Trump Administration, information on the number of asylum seekers arriving by
sea and intercepted by the US Coast Guard has reportedly become difficult to obtain.®®
Coast Guard media releases have confirmed that interdictions and turnbacks are continuing
under President Trump.%©

Although UNHCR has periodically monitored US on-board screening, it has never formally
endorsed the practice. Similarly, some refugee law experts consider the US on-board
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